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RESOLUTION NO., __ _ 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
REDWOOD CITY SETTING ASIDE THE FOLLOWING FINGER 
AVENUE PROJECT APPROVALS RELATED TO THE INITIAL 
STUDY/MITIGATED NEGATIVE DECLARATION, PLANNED 
DEVELOPMENT PERMIT, AND VESTING TENTATIVE MAP: 
MINUTE ORDER NOS. 09-167, 09-168, 09-232, 09-233 

WHEREAS, on July 29, 2010, a Stipulated Judgment was entered and 
issued by the Honorable Marie S. Weiner, Judge of the Superior Court, County of 
San Mateo in the matter of Friends of Cordilleras Creek and Finger Avenue Pride 
Committee (collectively "Friends"), plaintiffs v. City of Redwood City and City 
Council of the City of Redwood City, defendants, Case No. CIV 489446. 

WHEREAS, the Stipulated Judgment made the Finger Avenue Settlement 
Agreement the Order of the Court requiring the City of Redwood City to set aside 
certain approvals with respect to the 50, 80 and 88 Finger Avenue Project 
(Finger Avenue Project). 

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE 
CITY OF REDWOOD CITY AS FOLLOWS: 

Section 1. Set Aside of Minute Order Actions 

1. Minute Order No. 09-167, which denied the Friends' appeal and upheld 
the Planning Commission adoption of the Initial Study/Mitigated 
Negative Declaration for the Finger Avenue Project, is hereby set 
aside, 

2, Minute Order No, 09-168, which directed staff to return to the City 
Council at the appropriate time with the modifications discussed by the 
City Council to the Planned Development Permit (PO) and Vesting 
Tentative Map (VTM), and whereby City Council retained jurisdiction of 
the PO and VTM, is hereby set aside. 

3. Minute Order No. 09-232, which upheld the applicant developer's 
appeal and approved the PO, is hereby set aside. 

4. Minute Order No, 09-233, which upheld the applicant developer's 
appeal and approved the VTM, is hereby set aside. 

5. The Stipulated Judgment mandates that the City rescind all approvals 
for the Finger Avenue Project, including the approval of the Initial 
Study/Mitigated Negative Declaration, In accordance with that 
Stipulated Judgment, and in response to the Friends' appeal of the 
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Planning Commission's adoption of the Initial Study/Mitigated Negative 
Declaration for the Finger Avenue Project, said adoption is hereby set 
aside and the Friends' appeal of that adoption is thus upheld. 
Likewise, the Planning Commission's denials of the PO and VTM are 
also hereby set aside and the applications for the PO and VTM are 
hereby returned to the Planning Commission for reconsideration 
following preparation and circulation of the Environmental Impact 
Report in compliance with the terms of the Stipulated Judgment." 

Section 2. 

This resolution shall be effective immediately. 
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SUPERIOR COLTRT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF SAN MATEO 
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Friends of Cordilleras Creek, an 
unincoIporated association; and 
Finger Avenue Pride Committee, an 
unincoIporated association; 

Petitioners, 

v. 

17 City of Redwood City and City Council 
of the City of Redwood City; 

18 

19 Respondents; 

20 
~~----~~~~--~~~I 
J.R. Rodine; Kirk McGowan; McGowan 

21 Development; and Does 1 to 5; 

22 Real Parties in Interest. 

23 ______________________ ~I 
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Stipulated Judgment 

Case No. CIV489446 

pl'8J1(Jfed V 
STIPULATED JUDGMENT 

California Environmental Quality Act 

[CEQA] 

Honorable Marie S. Weiner 
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1 Petitioners Friends of Cordilleras Creek and Finger Avenue Pride Committee, 

2 Respondents City of Redwood City and its City Council, and Real Parties in Interest Kirk 
3 

McGowan and McGowan Development, through their respective counsel authorized to act on 
4 

5 . their behalf, agree: 

6 

L The Finger A venue Settlement Agreement that is attached as Exhibit A shall 
7 

8 . become the Order of the Court. 
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2. The Court reserves jurisdiction over the issue of Petitioners' claim of entitlement 

to an award of reasonable private attorney general fees and costs pursuant to CCP section 

102L5. Any motion for said fees and costs shall be filed and served within 60 days of the filing 

of the Notice of Entry of this Stipulated Judgment. (California Rules of Court 870.2 subd.(b).) 

3. Petitioners may recover their costs of suit pursuant to the timely filing of a 

memorandum of costs pursuant to California Rules of Court 3.1700. 

It is so agreed. 

Date: July 23, 2010 

Stipulated Judgment 

Brandt-Hawley Law Group 

BY_"",~c-.r::--=--=-:-,-:~~~~ __ _ SllS3IlBflIIl(fH'JeF 
Attorney for Petitioners 
Friends of Cordilleras Creek and 
Finger Avenue Pride Committee 
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Jarvis, Fay, Doporto & Gibson, LLP 

By~f~ 
Daniel Doporto 
Attorney for Respondents 
City of Redwood City and 
CityCounci! of the City of Redwood City 

Cox Castle & Nicholson LLP 

By /{,.(,/utQ H Z ... Q.U, { 
Michael H. Zischke (S.!J.'& 
Attorney for Real Parties in Interest 
Kirk McGowan and 
McGowan Development 

ORDER 

Good Cause Appearing, it is ordered that this Stipulated Judgment shall be entered. 

QUL 2 92010 
Date: 

MARIE S. WEINER 

Honorable Marie S. Weiner 
Judge of the Superior Court 

. Stipulated Judgment 3 
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HNGERAVENUESETTLEMENTAGREEMENT 

TIlls Settlement Agreement (hereinafter "Agreement") is entered into as of July 2 h 
2010, by and between Kirk McGowan dba McGowan Development ("McGowan"); the City of 

Redwood City and City Council of the City of Redwood City, a California municipal corporation 

(collectively, the "City"); and Friends of Cordilleras Creek and Finger Avenue Pride Committee, 

unincorporated associations (collectively, "Friends"). McGowan, the City, and Friends are 

sometimes referred to below collectively as the "Parties" and each individually as a "Party." 

RECITALS 

A. On October 26,2009, the City adopted a mitigated negative declaration ("MND'') 

pursuant to the California Environmental Quality Act ("CEQA") and approved that certain 

development project commonly known as the "Finger Avenue Subdivision," which project 

includes the development of a nine-lot single-family subdivision on a 1.7-acre site located at 50, 

80, and 88 Finger Avenue in Redwood City (the "Project"). The City filed a Notice of 

Detemrination for the Project on October 27,2009. 

B. On November 10,2009, Friends filed a Petition for Writ of Mandamus and. 

Complaint for Injunctive Relief (the "Writ Petition") in the County of San Mateo, San Mateo 

County Superior Court, Case No. CIV489446 (the "Action"). Friends filed the Writ Petition to 

set aside the City's adoption of the MND and approvals of the Project, alleging in the Writ 

Petition violations of CEQA . . 

C. To address the issues described in the Writ Petition and raised in the Action by 

Friends, McGowan and Friends have negotiated a settlement of the Action, and have presented 

the terms of the settlement to the City for its review and consideration. To cooperate with 

McGowan and Friends and to facilitate the implementation of their settlement, the City is 

amenable to the terms proposed by McGowan and Friends, as set forth in this Agreement. 

. NOW, THEREFORE, in consideration ofthe mutual covenants and agreements 

contained herein, and for other good and vaIWlbli consideration, the Parties agree as follows: 
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1. Rescission of Project Apprllvals and Adoption ofMND. The Parties agree that 

the City shaH rescind all of the approvals of the Project, which rescission shall include the 

rescission of the City's adoption of the MND for the Project. 

2. Preparation of an Environmental Impact Report. The Parties agree that the 

City shall prepare and certifY an envirorunental impact report ("EIR") for the Project pursuant to 

. CEQA before it may approve the Project. The Project and the EIR shall be considered by both 

the City Planning Commission and the City Council. All the Parties hereby acknowledge and 

agree that, by signing this agreement, the City is not incurring any obligations to the Project 

applicants and proponents, or to McGowan, that it does not a1readyhave under the law. 

a. Topical Areas for Evaluation. While the EIR must include all required 

sections, including but not limited to the project description, project objectives, and 

environmental setting, in t!'ffilS of evaluation of environmental impacts the Parties agree that the 

EIR need only evaluate the foHowing potential environmental impacts related to the Project: 

(i) aesthetics, (ii) cultural resources, (iii) CordiHeras Creek impacts relating to stonnwater runoff, 

geology, water quality, biology, erosion, and bank stability (including impacts to the potential 

restoration of the creek related to th~ City's allowance of development within 25 feet of the creek 

bank pursuant to section 32:12 of the City's Municipal Code), (iv) traffic safety, (v) parking, and 

(vi) land use/neighborhood compatibility. The Parties agree that the Initial Study associated with 

the MND sufficiently evaluated the Project's remaining potential impacts and that, absent the 

identification of new potentially significant impacts due to Project charlges or changes in 

circumstances or new infonnation not known at the time of this Agreement, the EIR need not 

evaluate potential impacts other than those listed in (i) through (vi). 

b. Range of Project Alternatives. The EIR shall consider at least the 

following alternatives to the Project, designed to be potentiaHy feasible and to meet most project 

objectives: (i) development on the Project site consisting of four or five single-family dwellings 

plus accessory dwellings as allowed under the existing R-l (Residential- Single-Family) District 

zoning standards without Ii Planned Development Permit or Use Permit; (ti) development on the 

Project site with a Planned Development Permit under Article 46 of the Redwood City Zoning 

Code that includes residences set back a minimum of twenty-five feet from the top of the bank of 

2 
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Cordilleras Creek (as "top of bank" is defined by Section 2.101.5 of the City's Zoning Code), a 

private roadway designed to City standardS with a single entrance onto Finger Avenue, and rear 

and side setbacks compliant with R-l District standards where the Project parcels directly adjoin 

parcels in the existing neighborhood; and (iii) the no project alternative required under CEQA. 

The Parties agree that these alternatives constitute a reasonable range of alternatives to the 

Project pursuant to 14 Cal. Code Regs. § 15126.6. The City as iead agency retains its discretion 

to detennine whether additional alternatives will be evaluated in the EIR. 

c. Environmental Consnltant. The Parties agree that the City shall retain 

its discretion to select the consultant who will prepare the EIR. 

3. Stipulated Jndgment. Within five business days following execution of this 

Agreement, the Parties will enter into and file with theBuperior Court a stipulated judgment 

("Stipulated Judgment'Jin the fonn attached as Exhibit A. 

4. Payment of Attorneys Fees and Costs. The Parties acknowledge that Friends 

intend to seek payment of attorney's fees and costs based on the relevant criteria of Code of Civil 

Procedure Section 1021.5. 

5. Cooperation. Each of the Parties hereto shall execute all the documents that may 

be necessary to carry out the terms, covenants, and conditions contained herein or to effectuate 

the purpose of this Agreement. 

6. Construction of Agreement. This Agreement is the product of negotiation and 

preparation by and among the Parties and their respective attorneys. The Parties acknowledge 

and ·agree that this Agreement shall not be deemed to have been prepared or drafted by one party 

or another, and will be construed accordingly. The headings are for convenience only and shall 

not be used to interpret this Agreement. 

7. Waiver and Modification of Terms. No provision oflhis Agreement may be 

waived unless in writing signed by all Parties. Waiver of any pne provision shall not be deemed 

to be a waiver of any other provision. This Agreement may be modified or amended only by 

written agreement executed by all of the Parties to this Agreement, or their authorized 

representatives, or by order of the court as allowed herein by law. 

3 



6.3B 
Page 12

8. Entire Agreement. This Agreement represents the entire understanding between 

the Parties in connection with the subject matter of this Agreement There are no 

representations, warranties, agreements, arrangements, or undertakings, oral or written, between 

or among the Parties hereto related to the subject matter of this Agreement that are not fully 

expressed herein. The terms of this Agreement are contractual and not mere recitals. This 

Agreement cannot be altered or varied except by a writing du1y signed by the Parties or their 

l'uthorized representatives. 

9. Severability. If any tenn or provision hereof is illegal or invalid for any reason 

whatsoever, such illegality or inValidity shall not affect the validity and binding effect of the 

remainder of this Agreement upon the Parties. 

10. Jurisdiction. This Agreement shaII be deemed to have been entered into in the 

State of California. All questions concerning the validity, interpretation, or performance of any 

of its terms or provisions, or any rights or obligations' of the Parties hereto shall be given by and 

~esolved in accordance with the laws of the State of California. 

11. Counterparts. The Parties agree that this Agreement may be signed in 

counterparts, and will be effective upon the date of the last Party signing it. Signatures which are 

facsimiles shall be deemed originals. 

12. No Admission. Nothing in this Agreement shaII be deemed as an iulmission or 

denial as to the validity of any claims or defenses. 

13. Notices. Any notice required to be given pursuant to this Agreement shall be in 

writing and shall be deemed to be given when served personally, or on the third day after mailing 

if mailed by United States mail, postage prepaid, addressed to the address for each Party set forth 

below: 

Friends of Cordilleras Creek 

450 Redwood Avenue #17 

Redwood City, CA 94061 

4 
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Finger Avenue Pride Committee 

29 Finger Avenue 

Redwood City, CA 94062 

With copies to: 

Susan Brandt-Hawley 

Brandt-Hawley Law Group 

P.O. Box 1659 

Glen Ellen, CA 95442 

Office of the City Manager 

Office of the City Attorney 

City ofRed~ood City 

City Hall 

1017 Middlefield Road 

Redwood City, CA 94063 

. With copies to: 

Rick Jarvis 

Jarvis, Fay, Doporto & Gibson, LLP 

475 14th Street, Suite 260 

Oakland, CA 94612 

McGowan Development 

Kirk McGowan 

655 SkY Way, Suite 230 

San Carlos, CA 94070 

. With copies to: 

Michael Zischke 

Cox, Castle & Nicholson, LLP 

555 California Street, 10th Floor 

San Francisco, CA 94131 

5 
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IN WITNESS WHEREOF, the undersigned Parties hereby state that they are duly 

authorized to sign this Agreement, including its effect on any real property affected thereby, 

having been fully advised by their respective legal counsel, and sign said Agreement freely and 

willingJ y so as to render it effective. 

Dated: July g 2010 

Dated: JulY1,1.201O 

Daled: July ~ 2010 CITY OF REDWOOD CITY 

By ___ --, _______ _ 

Nmne, ____________ __ 

Title, ____________ _ 

Dated: July _,2010 MCGOWAN DEVELOPMENT 

By, _____ ~ _____ _ 

Narne, ___________ _ 

Title, ____________ _ 

6 
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IN WITNESS WHEREOF, the undersigned Parties hereby state that they are duly 

authorized to sign this Agreement, including its effect on any real property affected thereby, 

having been fully advised by their respective legal counsel, and sign said Agreement freely and 

willingly so as to render it effective, 

Dated: July -,2010 FRIENDS OF CORDILLERAS CREEK 

By ____________________ ___ 

Name. ______________________ __ 

Title._' ______________________ _ 

Dated: July -' 2010 FINGER AVENUE PRIDE COMMITTEE 

By ____________________ __ 

Name~ ____________________ __ 

Title. ______________________ _ 

Dated: July 2k, 2010 CITY OF REDWOOD CITY 

:~~~ 
Title {.I{ Ii 'foR 

Dated: July -,2010 MCGOWAN DEVELOPMENT 

By ________ ~ __________ __ 

Name, ______________________ __ 

Title, ______________________ _ 
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IN WITNESS WHEREOF, the undersigned Parties hereby stale that they are duly 

authorized to sign this Ag,.eement, including its effect on any real property affected thereby, 

having been fully advised by their respective legal counsel, and sign said Agreement freely and 

willingly so as to render it effective. 

Dated: July --' 2010 FRIENDS OF CORDILLERAS CREEK 

By ______________ ~ ______ _ 

Nrune. ______________________ _ 

Title, ______________________ _ 

Dated: July --' 2010 FINGER A VENUE PRIDE COMMlTIEE 

By __________________ __ 

Nrune~ __________________ ___ 

Titie .-----------------
Dated: July _,2010 CITY OF REDWOOD CITY 

By ______ ~--------------
Nrune, ____________________ ___ 

Title~ ____________________ _ 

Dated: July)\, 2010 MCGOWAN DEVELOPMENT 

By -ZL/ . ~~ Name ~~~ 
Title C\",~pv' 
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